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“OGC Has Reviewed g9 August 1947 f*’ .

sebing whAS1) ry Counell g// ’ﬁ”

aub jecty ?mwati? eieggmie;ﬁma ntalligence
Sel

1, 1In the preposed veralon of the Pill for the protec-
tion of cr{pwmz:h aystess and commmicaticns intellizencey,
1t ia provided that fynoover having obtalnsd or having had
custody of, sccess to, oF wnowledge of (1) sny glassified
informstion % & # and who divulges 1t, etc. shall ve ,
punisbed.” o feel that this makes the word "elessified”

a oritical point in the propossd 7il1le 7In defining the

ters "chuzf lriod information”, the 1111 proposes conslrue

ing tho phrass to meesn information segred tod for purpuBes

gi ¥stional sacurity and narksd to deaignate gush segrefa~
00s

g2, ¥e bave trisd to forses the attitude of the sourts

towsnrds imw -» of thils :ge and belleve that clear Indle
ostion Las e given by ths Jupreme @ammﬁh»nmaer
dorin 7. nited Btates, 3518 UeSe 7134 61 2.0 429, abt 433.
The Qrin case was & oriminal prosesution under the Taplone
age AcS; which nses the words »{nformation respesting the
national dafenss® and »siaformation relating o the natlonal
defense.” The defense attempted to obtaln & DRXIOW ruliog
of ths atatute wnich would specifly that relating to the
unetions) defense” zaant just placss and saterisls specilied
in the Aot and contended that &y extsnaion of this meaning
would maxe the Act weconstitutional a8 viclative of dus
process bhecauss of indefinitanessa. vhe Court rejected this
gontention and ruled that it was the intent of Congress to
pisce & bposd restriction ob the wording of the Acte The
court want on to rile as followst

»/E7 in eagh of these ssoticns of the Act the doou=
ment OF other thing protected 1a raquired also Lo be ‘econ-
nsasted witht op trelating tot the nstionel defonse. The
seotions are not ainple prohibitions azeinst obtalining
or delivering %o foreign powars inforsation which &
gg”ﬂ may conslder pralating to nationsl defense. 1f

& were the languags, 1t would used to bo taated LY
the inguiry es to whether 1%t bhad double seaning or
rorced anyons, &b nis peril, to speculate as o whethor
cerialn sotions violated tho statute. this Court Las
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freguently held eriminal laws deemed to vliolate theas

tests invelid. United States v. Cohen Orocery Company,
urged &3 a precedent by pstltlonsrs, points out that the
statute theres under consideration forbade no speciflc

sot, that 1t vsally punished acts *detrimental to the
public intersst when unjust snd unreasonable! in & Juryts
view. In Lunzetts v. New Jarmsey the statute was equally
vagus. fAny person not engagsd In any lawful oeccupation,
imown to be & member of eny gang % # #, who has been con-
vietod at least three times of being a disorderly pesrson or
 who has been convicted of any crime in thls or in any other
state, is declared to be a gangster # # ¥.,7 We there sald
that the statute toondemns no sct or omisslon?; that the
vagusness 1s such as to violate due process.

*/% . &7 But we find no uncertainty in this statute
which deprives a person of the ablli.y te predeternine
whather a contemplated action 1s criminal under the pro-
vigions of this 1aw, The obvious delimiting words In the
statute are those requiring ?intent or reason to believe
that the information to be obtained is to be used to the
injury of the United 3tates, or to the sdvantage of any
foreign nation.? This requires those prosscuted to have
scted in bad falth. The senctions apply only when sclernter
is established. Whars there is no cocaslon for sacrecy,
as with reports relating to natlonal defense, published by
suthority of Congress or ths military departments, there can,
of aourse, in all likelihood be no reasonable intent to give
an advantage to a forelgn goverrment. Finally, we are of
the view that the uss of the words 'natlonsl defense' has
given them, as hers smployed, a wsll understood connotation.
They were used In the Defense Sacrets Act of 1%11. The
traditional concept of war as & atrugzle betwean nations is
not changed by the intensity of support glven to the armed
forcaes by civilians or the extension of the combal area.
Nationsl defense, ths Jovernment maintains, *la a gensrlce
concept of broad connotations, referring to the military
and naval establishments and the related asctivities of
national preparsdness.’ Ve agree that the words tnatione
2] dsfense! in the Ssplonage Act carry that meaning.

Whethsr a document or report iz covered by ssction 1 (b)

or 2 {a) depends upon thelr relation to the national defense,
a8 50 definad, not upon thelr connectlion with places apaci-
fied in section 1 (2%? The language employed appears suffi-
olently definite to apprise the public of prohibitad activie
ties mnd is consonant with due process.”
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3= Protsstion of Communications invoiispguvians

8. You will note that the Court appears tc make the
easential element “selisnter” or "intent or reason to
belleve that the information to be obtained is to be used
to the injury of the United 3tates, or to the sdvantage
of any forsign nation.” (Incidentally, the Cowrt specifl-
eally points out that no diastinetion is made betwesn Iriend
or ensmy.) This leads us to suggest that you reconsider
the wording of your proposed 5111 which now provides In
effect that "whoever shall communicate, furnish, transmlt,
or allow to be asommunicated to & person not authorized"
shall be puwnighed, ete. Perhans langusse sinllaer to thatb
in the Esplonage Act eoncerning "intant or reason to
bolicva" should be used. In any case, we bellieve that the

of "slasaified information” might invelidate the whole
3111 on the regsonins used in the Gerin case, that since
the classification was an administrative sect it would force
& parson, st his perill, to speculste as to wnather certain
‘actions vielstsd the statutes.

“LAWRENCE W, HOUSTON

Gonaral Counsel
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